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§1023.322

application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days. Further extensions may be grant-
ed by the presiding administrative
judge upon request by agency counsel
and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further pro-
ceedings under §1023.325.

§1023.322 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §1023.325.

§1023.323 Comments by other parties.

Any party to a proceeding other than
the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the Board determines that
the public interest requires such par-
ticipation in order to permit full explo-
ration of matters raised in the com-
ments.

§1023.324 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding or after the underlying pro-
ceeding has been concluded, in accord-
ance with the agency’s standard settle-
ment procedure. If a prevailing party
and agency counsel agree on a proposed
settlement of an award before an appli-
cation has been filed, the application
shall be filed with the proposed settle-
ment.

10 CFR Ch. X (1-1-11 Edition)

§1023.325 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or, on his or her own initia-
tive, the presiding administrative
judge may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such
further proceedings shall be held only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as
promptly as possible. Whether or not
the position of the agency was substan-
tially justified shall be determined on
the basis of the administrative record
as a whole, including the contracting
officer Appeal File and supplements
filed pursuant to Rule 4 of the Board’s
Rules of Practice, 10 CFR part 1023,
which is made in the covered pro-
ceeding for which fees and other ex-
penses are sought.

(b) A request that the presiding ad-
ministrative judge order further pro-
ceedings under this section shall spe-
cifically 1identify the information
sought or the disputed issues and shall
explain why the additional proceedings
are necessary to resolve the issues.

§1023.326 Board decision.

The Board shall issue its decision on
the application as expeditiously as is
practicable after completion of pro-
ceedings on the application. Whenever
possible, the decision shall be made by
the same administrative judge or panel
that decided the contract appeal for
which fees are sought. The decision
shall include written findings and con-
clusions on the applicant’s eligibility
and status as a prevailing party, and an
explanation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the agency’s position was
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, or whether special -cir-
cumstances make the award unjust. If
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the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for
payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§1023.327 Reconsideration.

Either party may seek reconsider-
ation of the decision on the fee applica-
tion in accordance with 10 CFR 1023.120,
Rule 27.

[67 FR 53542, Nov. 12, 1992, as amended at 62
FR 24808, May 7, 1997]

§1023.328 Judicial review.

Judicial review of a final Board deci-
sion on an application for an award
may be sought as provided in 5 U.S.C.
504(c)(2).

§1023.329 Payment of award.

An applicant seeking payment of an
award shall submit to agency counsel a
copy of the Board’s final decision
granting the award, accompanied by a
certification that the applicant will
not seek review of the decision in the
United States courts. Agency counsel
will forward the submission to the ap-
propriate disbursing official. The agen-
cy will pay the amount awarded to the
applicant within 60 days.

PART 1039—UNIFORM RELOCA-
TION ASSISTANCE AND REAL
PROPERTY ACQUISITION FOR
FEDERAL AND FEDERALLY AS-
SISTED PROGRAMS

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, Pub. L. 91-646, 84
Stat. 1894 (42 U.S.C. 4601) as amended by the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub.
L. 100-17, 101 Stat. 246-256 (42 U.S.C. 4601
note).

§1039.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91-646,
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and
Uniform Relocation Assistance Act of

Pt. 1040

1987 (Title IV of Pub. L. 100-17, 101 Stat.
246-255, 42 U.S.C. 4601 note) are set
forth in 49 CFR part 24.

[62 FR 48017, Dec. 17, 1987; 54 FR 8912, 8913,
Mar. 2, 1989]

PART 1040—NONDISCRIMINATION
IN FEDERALLY ASSISTED PRO-
GRAMS OR ACTIVITIES

Subpart A—General Provisions

Sec.
1040.1
1040.2

Purpose.

Application.

1040.3 Definitions—General.

1040.4 Assurances required and preaward re-
view.

1040.5 Designation of responsible employee.

1040.6 Notice.

1040.7 Remedial and affirmative action and
self-evaluation.

1040.8 Effect of employment opportunity.

Subpart B—Title VI of the Civil Rights Act of
1964; Section 16 of the Federal Energy
Administration Act of 1974, as Amend-
ed; and Section 401 of the Energy Re-
organization Act of 1974

1040.11
1040.12
1040.13
1040.14

Purpose and application.
Definitions.
Discrimination prohibited.
Covered employment.

Subpart C [Reserved]

Subpart D—Nondiscrimination on the Basis
of Handicap—Section 504 of the Reha-
bilitation Act of 1973, as Amended

GENERAL PROVISIONS

1040.61
1040.62

Purpose and application.

Definitions.

1040.63 Discrimination prohibited.

1040.64 Effect of State or local law or other
requirements and effect of employment
opportunities.

1040.65 Procedures.

EMPLOYMENT PRACTICES

1040.66
1040.67
1040.68
1040.69

Discrimination prohibited.
Reasonable accommodation.
Employment criteria.
Preemployment inquiries.

ACCESSIBILITY

1040.71
1040.72
1040.73

Discrimination prohibited.
Existing facilities.
New construction.
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